
STAFF REPORT 
 
DATE:  Augus10, 2021 
TO: Zoning Board of Appeals 
FROM:  Planning Staff 
RE: Petition Number:    2021-43 

Applicant: Kamar Tiller 
Owner: Same 
Location:  429 Buell Avenue  
Request:  A Variation of Use to allow the continuation of an 

existing rental unit in a garage (an R-3 use) in a R-2 
(Single-Family Residential) zoning district 

__________________________________________________________________ 
 

Purpose 

The applicant is requesting a Variation of Use to allow the continuation of an existing 
rental unit in the upper-level of a garage, which would result in the property having two 
housing units (an R-3 use), in a R-2 (Single-Family Residential) zoning district. The main 
house and property are located at 429 Buell Avenue. The address for the garage unit 
historically has been 426 Division Street. The Variation of Use request must be 
considered by the City Council following the recommendation of the Zoning Board of 
Appeals.  
 
Site Specific Information 

This corner lot property is 37,461 square feet in size (.86 acres). The property slopes 
downwards from north to south. The property includes a 4,000 square foot circa 1890 
Queen Anne style house, a 936 square foot garage with upper-level recreation room, a 
856 square foot garage with an upper-level apartment, and a hot tub house. In 2004, the 
Zoning Board of Appeals approved a variance of a side yard setback on a corner lot from 
20’ to 5’ to allow the construction of the 936 square foot garage with upper-level recreation 
room. Prior to April of 2012, the City allowed more than one detached garage and allowed 
garages with walls greater than 10’ in height.  
 
The 856 square foot garage with upper-level apartment is the accessory structure subject 
to this Variation of Use request. The current owners refer to this structure as the carriage 
house because that is what the previous owners (and real estate listing) stated that it was; 
however, staff have determined that this concrete cinderblock structure was never a 
carriage house. The garage appears to have been constructed in the 1960s. Polk Street 
Directories show a residence at 426 Division Street from the late 1960s onwards. The 
1968 Zoning map shows this property and surrounding neighborhood zoned as R-5 



 
 

(Multiple Family Residence). Staff found a circa 2000 Plat of Survey that also shows the 
garage as having a second story apartment.  
 
Surrounding Zoning, Land Use and Character 
The property is located in the Upper Bluff National Register District and is located among 
other two-story turn-of-the-19th century homes. Some of the original single-family homes 
in the general vicinity have been divided into multifamily housing. Land use and zoning 
for the adjacent properties are as follows: 

• North: R-5 (High Density Residential), multi-family home 
• South: R-2 (Single Family Residential), single-family home  
• East: R-2 (Single Family Residential), single-family home 
• West: R-3 (One-and-Two-family Residential), two-family home 

 
Applicable Regulations 

• Section 47-6.1 (R-2)  Permitted Principal Uses 
• Section 47-6.8 (R-2) Prohibited Uses 
• Section 47-17.28    Variation of Use 

 
Section 47-17.28: Variation of Use: A "variation of use" shall be defined to mean relief 
from strict compliance with the use limitations of this Ordinance regarding the 
classification, regulation, and restriction of the location where trades, industries, 
businesses, and residences may exist. 
 
Discussion 

The current property owner found out that he did not have proper zoning for a second 
housing unit when he tried to refinance his home in the spring of 2021. He purchased the 
property in 2018 believing that he could rent out the apartment above the garage (real 
estate listing attached) and currently has a tenant. 
 
The apartment unit at 426 Division Street sits above a garage that is currently being used 
as a wood shop. This garage is a non-conforming structure due to its side and rear 
setbacks. Section 47-17.22 (Non-conformities), Sub-section (3) (Non-Conforming 
Structures) of the Zoning Ordinance allows pre-existing non-conformities to remain as 
long as the structures are not enlarged or altered in a way that increases their non-
conformity. The entrance to this apartment unit faces Division Street. The apartment unit 
has one bedroom, one bathroom, kitchen and living room. There is parking for two cars 
adjacent to the garage with the apartment unit at 426 Division Street. This parking is in 
addition to the four-bay garage and concrete parking area along Nicholson Street. 
 



 
 

The apartment unit is what staff would consider to be an accessory dwelling unit, since it 
is accessory to the principal single-family home in terms of size and ownership. 
Communities that allow accessory dwelling units typically require: 

• that the owner of record reside in either the principal or accessory dwelling unit for 
a minimum of six months of each calendar year;  

• that no more than one accessory dwelling unit be allowed per lot; and 
• that the floor area of an accessory dwelling unit may not exceed 49% of the gross 

floor area of the principal dwelling unit on the subject lot. 
The apartment unit at 426 Division Street currently meets these standard requirements. 
Staff recommends a condition of approval that the property owner must reside in the 
principal residence of 429 Buell in order to maintain an apartment unit on the property. 
 
The Division of Neighborhood Services inspected the property in August 2021. Subject 
to some minor abatements, Neighborhood Services has no concerns with the 
continuation of the existing apartment unit at this location. Since the principal house is 
owner-occupied, the apartment unit will not be enrolled at this time in the City’s Rental 
Inspection Program under the program’s current enrollment requirements. 

 
Conditions 

If the Zoning Board desires to recommend approval of this Variation of Use request to 
allow the continuation of a rental unit in a garage at 426 Division Street (on the property 
of 429 Buell Avenue), the following conditions would be included:   

1. That a minimum of two off-street parking spaces shall remain in the future; 

2. That use of the property shall not be expanded in the future;  

3. That the property shall meet the City’s water meter and valve requirements, 
which may require a separate water service external shut-off valve and meter for 
each unit; 

4. That the owner of record must reside in the principal house at 429 Buell Avenue 
for a minimum of six months of each calendar year in order for the accessory 
apartment unit to remain and be rented out. Should the owner of record not reside 
in the principal house at 429 Buell Avenue for a minimum of six months of each 
calendar year, the Variation of Use for the apartment unit at 426 Division Street 
shall be automatically revoked;  

5. Should the property be declared a public nuisance by the City Council, the 
Variation of Use shall be automatically revoked.  





















Figure 1: North elevation of the upper apartment unit 

 
 
 



 
 
Figure 2: West elevation of the upper apartment unit 

 
 



 
 
Figure 3: South elevation of the upper apartment unit. 

 
 



 
 
Figure 4: Living room and kitchen of the apartment 

 
 



 
 
Figure 5: Bedroom of the apartment unit 

 
 



 
 
Figure 6: View of main house from the front lawn 

 
 



 
 
Figure 7: The ZBA approved a variance to allow for the construction of this garage in 2004 

 



 
 
Figure 8: Redfin Real Estate Listing at the Time of Purchase in June 2018 
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